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During our dinner hour on January 16 the situation 
in the Persian Gulf escalated dramatically and live televi
sion brought the war into our homes. As this message is 
written the fighting has been suspended. Given the size of 
the College, many of our members have family or friends 
in harms' way in Saudi Arabia, Kuwait, Iraq, Israel, the 
Persian or Arabian Gulfs or in the air over those places. 
Certainly, we all hope they are safe, that all coalition 
troops will return home safely as soon as possible and that 
lasting peace can be achieved. 

By now, you should have received your 1991 ACREL 
Handbook and Directory. The staff did a very good job in 
getting it together. If you note any errors in your informa
tion or if your addresses or phone numbers have changed, 
please advise Jill Pace in writing. After some reasonable 
time, we will publish an errata to correct and update the 
information. 

The Directory is for the exclusive use of College 
members and is not intended for circulation outside 
ACREL. Also, the information is copyrighted. 

FLASH!! LITIGATION AVOIDED. 
Attorneys General of 14 states (it could have been more) 
wanted to enjoin the distribution of our 1991 pictorial 
Directory on the grounds that it was deceptive in certain 
respects. They felt that each photo in the Directory should 
bear a reasonable resemblance to the member named to 
the right of the photo. John Gose apparently used his high 
school graduation picture in the Directory and the Attor
neys General thought that was deceptive. Those of you 
who know what John Gose really looks like can see from 
his photo on page 248 of the Directory that he was quite 
handsome and had hair in high school. To avoid costly 
litigation and without admitting or denying John's decep
tion, the College agreed to put a more realistic photo of 
John in next year's Directory. 

The membership responded favorable to the poll 
taken concerning the 1992 meeting schedule in MauL 
There will be no change in the meeting place. 

The United States Supreme Court denied certiorari 
in Presbytery ofSeattle and Fleet Factors. The College filed 
an amicus brief in each case urging that cert. be granted. 

You should have received your registration materials 
for the Naples meeting and I urge you to respond as soon 

as possible. The hotel is lovely and I think you will enjoy 
the West Coast of Florida in late April. The programs are 
set and should stimulate and educate. Particularly, note 
the Think Tank Workshop to be put on by Mort Fisher and 
Robert Wilson. Your registration materials included a 
questionnaire prepared for use in connection with that 
workshop. Please complete and return the questionnaire 
as soon as possible. 

The Partnership and Taxation Committee has been 
providing comments to the NCCUSL drafting committee 
for the Revised Uniform Partnership Act. Lew Kaster, our 
Committee Chair, keeps interested parties informed of the 
progress of the drafting. Ron wilcomes is our representa
tive to the drafting committee and he has performed yeo
man service on our behalf. 
Hopefully, ACREL's com
ments and suggested 
changes to RUPA will not 
end up on the cutting room 
floor. Many thanks to Lew 
and Ron and all of the hard 
working members of their 
Committee. 

Ray Werner has been 
appointed ACREL advisor 
to the NCCUSL study com
mittee on a proposed Trans
fer of Real Estate Affected 
by Toxic Substances Act 
and Chuck Jacobus has 
been appointed ACREL 
advisor to the NCCUSL 
drafting committee on the 
Civil Forfeiture for Drug 
Offenses Act. Norm Geis alerted us to the need for real 
estate counsel in the development of these acts. 

Joe Forte, Roger Schwenke and the Environmental 
Law Committee are starting to work on ACREL comments 
to EPA's proposed regulations on lender liability. While 
the draft regulations haven't been cleared for publication 
in the Federal Register, advance copies have been obtained 
and are under review. Contact Joe or Roger if you want to 
work on preparing the comments. 

Penny and I look forward to seeing each of you in 
Naples, if not sooner. 

--John S. Hollyfield 



Insulation: 
Death of 

The Regulatory Thking 
Doctrine? 

(This is part one oj a two part article which will be 
concluded in the ne:xt issue.) 
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University of Washington School ofLaw 

Of Counsel: Karr; TUttle, Campbell, 
Seattle, JfLj 

"BehOld, a little cloud like a man's hand ~ ris
ing out of the sea ... And in a little while the heavens 
grew black with clouds and wind, and there was great 
rain." 1 Kings 18:44, 45. Just as in the time of Elijah a 
small cloud grew into a great storm, so today a doctrine is 
emerging that has the potential to engulf, to nullify, the 
regulatory taking doctrine of Pennsylvania Coal Co. v. 
Mahon, 260 U.S. 363 (1922). Roughly stated, Mahon's 
doctrine has been that a regulation on land use that goes 
"too far" in reducing the use and enjoyment of the regu
lated land causes an eminent domain taking. How far is 
"too far" has always been a troublesome imponderable, 
but perhaps courts would generally agree that a regulation 
that "destroys or nearly destroys" use of the land or that 
destroys "all profitable use" goes too far. See Agins v. 
Tiburon, 447 r.S. 255, 260 (1980) ("economically viable 
use"). Of particular interest here, the taking issue has 
turned on the degree of restriction, without regard to the 
nature of or purposes for the regulation, except that 
governmental abatement of common-law nuisances would 
not be thought to be a taking. Now emerging, however, is 
a doctrine, variously stated, but to the general effect that 
land-use regulations that are designed to protect certain 
specially important public interests are "insulated" or 
"immune" from causing takings to the regulated lan
downer, no matter how severely the owner is restricted. 

What Is the Insulation Doctrine? 
The most extreme expression of this doctrine appears in 
two recent decisions of the Supreme Court of Washington, 
Presbytery ojSeattle v. King County, 114 Wn.2d 320, 
787 P.2d 907 (1990), and Orion Corporation v. State, 109 
Wn.2d 621, 747 P.2d 1062 (1987). In both of those opin
ions the court announced that a regulation on land use is 
"insulated" from causing a regulatory taking if it 
"safeguards the public interest in health, safety, the 
environment or the fiscal integrity of an area." (Emphasis 
added.) If the regulation is "insulated," it cannot cause a 
taking, even if it totally deprives the owner of use and 
enjoyment of the land. The phrase "public interest in 

health, safety, the environment or fiscal integrity of an 
area" was borrowed from the United States Supreme Court 
opinion in Keystone Bituminous Coal Association v. 
DeBenedictis, 480 U.S. 470, 488 (1987), which will be 
analyzed a bit later. But, while Keystone did discuss insu
lation, the quoted phrase was not within that discussion. 
As will appear more clearly when we review Supreme 
Court cases, Washington is thus, as it were, "out on a 
limb," with an insulation doctrine beyond anything the 
Supreme Court has suggested. Orion contains a holding 
that regulations on the use and development of tidelands 
were "insulated" on the ground that they were, as the 
court put it, "public health and safety" regulations. How 
many regulations that restrict use and development of 
land will there be that do not protect one of the listed 
public interests, especially "the environment"? 

Recent decisions from other jurisdictions get at the 
general concept of insulation or immunity more or less 
differently than did Washington. An opinion by the Fed
eral Circuit reasoned that "no one has a legally protected 
[propertyI right to use property in a manner that is inju
rious to the safety oj the general public." (Emphasis 
added.) It would follow from that premise that only a 
regulation that prohibited such an "injurious" use could 
not cause a taking of "property." Therefore, the court held 
that the Government's refusal to issue an operating permit 
for a nuclear power reprocessing plant could not be a tak
ing because the plant would produce plutonioum, which 
would add to the threat of nuclear proliferation. Allied
General Nuclear Services v. United States, 839 F.2d 1572 
(Fed. Cir. 1988). 

TWo quite recent decisions by the United States 
Court of Claims discuss what they call the "nuisance 
exception" to Mahon's regulatory taking doctrine. The 
proposition is that, since no one has a right to conduct a 
nuisance, it is no taking for government to enforce a regu
lation that prevents or abates a nuisance. Put in more 
technical property terms, there is no property right to 
commit a nuisance; therefore, a regulation that only pre
vents a nuisance cannot be a taking of "property." This 
proposition is undoubtedly sound: governmental abatement 
of what is literally a nuisance is not a taking. In its two 
decisions, the Court of Claims hewed to the common-law 
definition of a nuisance, and, finding that in neither case 
did the regulated owner threaten activities so serious as to 
be a nuisance, held that the regulations in question were 
not immune from causing takings and did in fact cause 
takings. Florida Rock Industries v. United States, 21 Cl. 
Ct. 161 (1990); Loveladies Harbor v. United States, 21 Cl. 
Ct.l53 (1990). As the court understood "nuisance," to 
mean a common-law nuisance in the strict sense of that 
term, a "nuisance exception" imposes no new limitation 
upon Mahon's regulatory taking doctrine. What the court 
was really invited, but refused, to do was to expand the 
concept of nuisance to include activities that cause less 
disturbance than do traditional common-law nuisances. 
However, if a court were to expand the concept, then 
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regulations against less harmful activities might be insulated 
from causing takings. This could happen. In a crucial 
decision that will be explored more throughly in a 
moment, Keystone Bituminous Coal Association v. 
DeBenedictis, 480 U.S. 470 (1987), Justice Stevens's 
majority opinion indicated that regulation of activities 
that are "akin to a public nuisance" or "tantamount to a 
public nuisance" would be insulated from causing takings. 
Chief Justice Rehnquist, dissenting, accused the majority 
of expanding the "nuisance exception" "far wider than 
recognized in our previous decisions." 

In various ways, then, we have seen a handful of 
recent decisions that would insulate or immunize certain 
kinds of regulations-regulations designed to achieve cer
tain goals-from causing takings. Whether, with Washing
ton, we describe such regulations as those that protect 
"health, safety, environment, or fiscal integrity" or 
whether, with the Federal Circuit, we describe them as 
protecting against activities "injurious to the safety of the 
public" or whether we describe such regulations as 
preventing harms "akin" to nuisance, we are to some 
extent insulating certain regulations. It remains now to 
trace the origins of insulation, to look more closely at how 
it works, to discover why it has been used, to speculate 
upon its future, and to suggest ways landowners may avoid 
its impact. 

There are remoter antecedents, which we will trace 
presently, but the immediate origin of some form of insula
tion doctrine appears to be the Supreme Court decision in 
Keystone Bituminous Coal Association v. DeBenedictis, 
supra. Justice Stevens's majority opinion says in dictum in 
one place that a regulation that prohibits the use of land for 
the purposes that are " 'injurious to the health, morals, 
or safety of the community, cannot be deemed a taking ... 
of property.' " (Emphasis added.) 480 U.S. at 489. This 
language was quoted from Mugler v. Kansas, 123 U.S. 623 
(1887), which is the source of the entire insulation concept 
and which will be analyzed in depth presently. Later in the 
same quoted passage, Keystone and Mugler continue that 
the state cannot be expected to compensate landowners 
who are compelled to forego" 'a noxious use of their 
property, to inflict injury upon the community.' " (Empha
sis added.) (This has sometimes been called Mugler's 
"noxious-use" doctrine.) In other parts of the majority 
opinion, Keystone suggests that a regulation that prevents 
"activity akin to a public nuisance" or "tantamount to 
public nuisances" cannot be a taking. (Emphasis added.) 
480 U.S. at 488, 491. The word "insulated" does not appear 
in the majority opinion, but Chief Justice Rehnquist used 
the word in the section of his dissent in which he charged 
that the majority used "nuisance" too broadly. 480 U.S. at 
513. It seems to be his word; he used it again in First 
English Evangelical Lutheran Church v. County ofLos 
Angeles, 482 U.S. 304 (1987). 

Perhaps this is the time to analyze more closely 
Keystone's insulation doctrine or doctrines. Both of them 
focus upon the supposition that a landowner is doing or 
threatening to do something on his land that is to some 
degree injurious to the public. The quoted passages differ 
in matter of degree. In the first passage, a regulation may 
be insulated if it merely prevents injury to the public 
"health, morals, or safety." Since the word "morals" has 
pretty well dropped out of the "due process formula," for 
that is what the phrase is, and has been replaced with 
"welfare," a word broad enough to justify almost any 
exercise of the police power, it is interesting to speculate 
upon whether we might now say a regulation is insulated 
if it protects the public, "health, safety, or welfare." No 
judicial support for quite that position has been found, 
though Washington's position is close in practical applica
tion. To include the word "welfare" would, for practical 
purposes, completely nullify Mahon's taking doctrine. The 
reason is simple: police-power regulations may be adopted 
only if they in some way serve the public health, safety, or 
welfare; if they do not, they violate substantive due 
process and are void. See Nectow v. Oity of Cambridge, 
277 U.S. 183 (1928), the paradigmatic due process zoning 
decision, though the Supreme Court keeps calling it a tak
ing case; see, e.g., Agins v. City of Tiburon, 447 U.S. 255 
(1980), and Penn Central 
Transportation Co. v. Oily 
ofNew Hlrk, 438 U.S. 104 
(1978). Actually, a regula
tion, or for that matter any 
governmental act, is ultra 
vires if it does not in some 
way serve the public 
health, safety, or welfare, 
because government exists 
only to serve those pur
poses, broadly conceived. 
In any event, to return to 
the main theme being deve
loped here, the different 
formulations in Keystone 
differ as to the degree of 
public harm that, for a 
regulation to be insulated, 
we supposed the regulated 
owner to be causing. 
According to the ordinary 
meaning of the words, the 
"health, morals, or safety" 
phraseology should allow 
more regulations to be 
insulated than would the 
words "akin to a nuisance" 
or "tantamount to a 
nuisance." 

Something else needs to be dealt with at this point. 
Most of the formulations discussed so far in this article 
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allow insulation only if it is supposed the landowner is 
doing or threatening to do something on the land that is 
positively harmful to the public in some degree. Keystone 
would have the owner doing something that is "injurious" 
or "noxious" or that causes a nuisance-like disturbance. 
Allied-General Nuclear Services v. United States, supra, 
speaks of "injurious" activity. The Florida Rock Indus
tries and Loveladies Harbor opinions use the word 
"nuisance." However, the Washington decisions, Pres
bytery ofSeattle and Orion, supra, focus, not on the 
quality of the owner's acts but upon the regulation and its 
propensity to protect the public. At first blush, it would 
seem, even aside from the very broad array of public 
interests that may invoke insulation in the Washington for
mula, that a doctrine that allows insulation only if a given 
owner is doing something positively harmful would have a 
narrower application, to fewer owners, than would a doc
trine that insulates a certain regulation against all 
owners, regardless of their individual merits and demerits. 
In practice, this is a distinction that will make little if any 
difference. Nearly all regulations have a chameleon-like 
quality: viewed in one light, they protect the public from 
some harm, serve some public purpose; viewed in another 
light, they prevent the regulated person from doing some
thing that harms the public in the same way, that goes 
against the same public purpose. A regulation on land use 
can nearly always be cast in either light. 

Take a single-family residential zoning ordinance 
that forbids apartments. We can say that if a landowner 
puts in an apartment house, he is, on the one hand, 
harming the public's interest in all the values Justice 
Sutherland extolled in Village ofEuclidv. Ambler 
Realty, 272 U.S. 365 (1926). In fact, Sutherland called an 
apartment house in a single-family zone a "parasite" and 
a near-nuisance. On the other hand, we can view the zon
ing ordinance, to paraphrase Washington, as "protecting 
the public interest in health, safety, and welfare." One can 
go through the same exercises with other land-use regula
tions, such as a wetlands ordinance that forbids any sub
stantial development (protects the public's interests in the 
"sponge" effect, etc., of wetlands; prevents the owner's 
developing the land and harming these public interests). 

Once we define the public interest that will justify 
insulation, it makes little difference whether we then 
speak of protecting that public interest or of preventing 
harm to it. The critical question is, what public interests 
justify insulation? That is why it would destroy Mahon's 
taking doctrine to say that regulations are insulated if 
they serve the public "welfare." That is why the word 
'environment' makes the Washington formula so sweeping. 

We were tracing the origins of the insulation doc
trine and had gotten as far back as Keystone when we 
digressed to examine the doctrine. Three months after 
Keystone, the Supreme Court decided First English Evan
gelical Lutheran Church v. County ofLos Angeles, 
supra. In the posture of the case before the Court, there 
was no issue whether a taking had occurred-that was 

assumed-but only whether compensation was constitu
tionally due for a "temporary" taking. However, in 
remanding to the California Court of Appeal, Chief Justice 
Rehnquist's majority opinion suggested that that court 
might consider whether "the denial of all use was insu
lated a.~ a part of the State's authority to enact safety 
regulations." (Emphasis added.) On remand, the court of 
appeal did in fact hold as an alternative ground of deci
sion that the regulation, to prevent flood damage in a 
river valley, was "insulated" as a "safety" measure. First 
English Evangelical Lutheran Church v. County of Los 
Angeles, 210 Cal.App.3d 1353, 258 Cal.Rptr. 893 (1989). 
So, we have the possibility that "safety" regulations are 
insulated, which might seem to encompass a limited num
ber of regulations. But, it will be recalled that in Orion 
Corporation v. State, supra, the Supreme Court of 
Washington called a regulation on tidelands use a "public 
health and safety regulation." Therefore, it is possible that 
a given court may adopt a broad definition of "safety." 

Before Keystone and First English, the next earlier 
case to add measurably to the insulation doctrine was 
Penn Central Transportation Co. v. City of New York, 
438 U.S. 104 (1978). Penn Central, a sweeping opinion 
that contains a little something for everyone, suggested 
that certain kinds of regulations, no matter how severe, 
might not amount to takings. In one place Justice Bren
nan's majority opinion suggested that even regulations 
that "destroyed ... recognized real property interests" 
might not be takings if they "promoted" " 'the health, 
safety, morals, or general welfare." 438 U.S. at 125. A little 
later in the same discussion, the opinion suggested regula
tions that served "a substantial public purpose" might not 
be capable of causing takings. 438 U.S. at 126. As 
authority, the Court cited, among others of its decisions, 
Goldblatt v. Thwn of Hempstead, 369 U.S. 590 (1962) 
(prohibition on sand and gravel excavations); Nectow v. 
City of Cambridge, supra; Hadacheck v. Sebastian, 239 
U.S. 394 (1915) (regulation that shut down existing brick
yard); and, of course, Mugler v. Kansas. supra. This was 
all dictum in a wide-ranging opinion, but the suggestion is 
of a broad insulation doctrine. 

(This is part one of a two part article which will be 
concluded in the ne:ct issue.) 
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Hazardous Substance 

Concerns in Real 

Estate 1ransactions: 

Fleet Factors is only 

the Start 
by Patrick A. Randolph, Jr. 

UMKC School of Law 
Kansas City, Missouri 

Of Counsel: Wirken & King, Kansas City 

R,ent editions of the ACREL newsletter, in addition 
to virtually every other "update" service that real estate 
lawyers receive, have kept practitioners advised of the 
concerns raised by the Eleventh Circuit decision in Fleet 
Factors. Th a certain extent, this case, troubling though it 
was at the outset, may prove to be something of a paper 
tiger. At least one other Circuit Court of Appeals has 
refused to follow the broadest implications of the Fleet 
Factors decision (In re Bergsoe Metal Corp" 910 F.2d 668 
(9th Cir. 1990) discussed in the last ACREL newsletter). 
further, the EPA has proposed regulations that may blunt 
the impact of Fleet Factors in important respects, 
although there remains some doubt as to the impact of the 
regulations on parties other than the government. (At last 
report these proposed regulations continue to be batted 
back and forth between EPA and OMB and are not yet 
final. See 56 BNA Banking Report 334, 371 (2/25/91) for 
the latest news and text. For other reactions to this 
problem, and some interesting recent cases, see 56 BNA 
Banking Report 258 (2111/91).) 

It is hardly time, however, for property lawyers to 
breath easy about CERCLA. Another recent case also 
raises new concerns about the exposure of property 
owners for federally imposed costs for the cleanup of 
hazardous substances. 

It is apparent that any lawyer regularly performing 
property transactions must develop a subspecialty in the 
intricacies of federal hazardous substances law. (Lesson 
one: technically the concern is with hazardous substances 

hazardous "wastes" arguably is a narrower concept that 
does not cover all items that are the focus of CERCLA.) 
Lawyers will have to devise and negotiate new ways to 
address potential CERCLA liability in contracts and legal 
opinions relating to the transfer of property interests. In 
fact, some might say that the broad federal policy state
ment made in CERCLA, as interpreted by the courts, may 
yet confound the efficient operation of American land 
transactions systems. 

I. Federal court questions enforceability of contrac
tual allocations of CERCLA responsibility in real 
estate transactions: 
A. The AMI Holding 
AM International Inc. v. International Forging Equip
ment Corp., 743 FW. 525 (N.D.Ohio 1991) holds that con
tractual allocations of risks for CERCLA cleanup costs are 
invalid as against public policy, even as between the parties, 
if the effect is to allocate risk between two potentially 
responsible parties (PRP's). As the purpose of many 
"CERCLA indemnity clauses" in real estate contracts is 
precisely to allocate potential liability away from one PRP 
and to another, this case, if followed, would seriously 
undermine the basis of many bargains involving poten
tially contaminated properties. 

AMI sold its property to D, but simultaneously leased 
back a portion of it (the AMI Parcel). Some time thereafter, 
AMI vacated the AMI Parcel and sold all its assets and right 
in the AMI parcel to IFE, a corporation related to D. Appar
ently the relationship between AMI and D had generated 
some problems, and as part of the transfer to IFE, AMI gave 
D a comprehensive release of claims. 

When AMI vacated the AMI parcel, it left on the 
premises some hazardous substances, which the state 
environmental agency later required AMI to clean up. AMI 
sought contribution from IFE and from D under CERCLA 
and also sought damages under related state law causes ~f 
action. In response to AMI's claim against D, D raised the 
earlier contractual release, which it claimed constituted a 
contractual allocation to AMI of any hazardous substance 
cleanup costs resulting from the period of the D/AMI 
lease. The court held that the comprehensive release was 
valid under Ohio law and operated to bar any of the state 
law claims. Although the release was general in character, 
it was unambiguous and evinced the intent of the parties 
to allocate to AMI risks for problems such as those 
involved here. 

The specific language of CERCLA Section I07(e) is 
as follows: 

"(1) No indemnification, hold harmless, or similar 
agreement or conveyance shall be effective to transfer 
from the owner or operator of any vessel or facility or 
from any person who may be liable for a release or 
threat of release under this section to any other person 
the liability imposed under this section. Nothing in this 
subsection shall bar any agreement to ensure, hold 
harmless, or indemnify a party to such agreement for 
any liability under this section. 
(2) Nothing in this title, including the provisions of 
paragraph (1) of this subsection, shall bar a cause of 
action that an owner or operator or any other person 
subject to liability under this section, or a guarantor, 
has or would have, by reason of subrogation or other
wise against any person." 

The AMI court begins with the premise that this 
section is hopelessly inconsistent. The last sentence of 
Subsection 1 appears to declare valid allocations of the 

5 



potential cost of CERCLA cleanups, while Subsection 2 
invalidates them completely. The court attempts to resolve 
this conundrum by stating that the allocations preserved 
by the last sentence in subsection 1 are only those alloca
tions to parties who would not otherwise be potentially 
responsible parties under CERCLA. Once a party is 
exposed to CERCLA liability, by virtue of being an opera
tor or through any of the "status liability" circumstances 
that CERCLA uses to impose responsibility, then it cannot 
agree to bear that responsibility on behalf of any other 
potentially responsible party. 

B. Analysis and Impact: 
Arguably, the reading the court makes of Section 107(e) 
here is not necessary to resolve the case at hand. The 
facts are very unclear as to the basis for the contribution 
claims. D may have had liability on several different 
grounds. Further, the court might be wrong in its begin
ning premise that the section cannot be read as internally 
consistent. It might be possible to read subsection 2 to 
permit rights of action pursuant to private allocation 
rights or not otherwise inconsistent with them, but still to 
recognize the liability of contractual allocations of liabil
ity. But, whatever the merits of such arguments, AMI is 
there as authority that subsection 2 bars indemnification 
agreements between PRP's. The court's analysis of Section 
107(e) is full of portent for all transaction lawyers. 

It is a common current practice for parties to a con
tract for the sale or other transfer of rights inland to allo
cate the risk of CERCLA liability. Often the transferee 
requires that the transferor warrant against hazardous 
substances and indemnify the transferee if any such liabil
ity later arises. Sometimes hazardous substances are 
known to be on the property, and, in exchange for a 
reduction in the price of the transfer, the transferee 
agrees to be responsible for them, insofar as the relative 
rights of the transferee and transferor are concerned. No 
such allocations of risk will protect a party against being 
sued by the government for the costs of clean up, but it 
has been thought that they would be valid to determine 
the relative rights of the parties in contribution actions. 

Where the transferee is an "innocent landowner! 
purchaser," arguably the transferee would have no 
CERCLA liability anyway for substances that existed at the 
time of transfer. But no one is quite sure that the 
CERCLA innocent landowner exemption, which requires a 
reasonably prudent environmental assessment at the time 
of transfer, will provide complete protection. Often the 
indemnification agreements supply a critical element in 
bringing the parties together on the transfer. This case 
would appear to invalidate all such agreements as to sub
stances which existed prior to the transfer for which both 
parties are otherwise potentially responsible. 

Of course, it is still possible to allocate the risk of 
CERCLA liability to a third party guarantor or insurer that 
is not otherwise a PRP with respect to this property. But 
such parties are often difficult to find when the transac

tion involves property as to which it is already clear that 
there may some CERCLA difficulties down the road. 

C. Possible Avoidance Argument 
Close reading of AMI might avoid its consequences in 
many standard indemnification scenarios. For instance, 
there is an argument that the case should be read only to 
invalidate indemnification agreements that would transfer 
liability to a party who is a PRP at the time of the agree
ment, but not to prohibit indemnification by parties who 
later become PRP's. Thus a buyer, who is not a PRP at 
the time of the agreement, but might become one upon 
closing, could still agree to indemnify the seller from 
liability. There also might be an argument that a buyer, 
again not a PRP until closing, might be able to obtain 
indemnification from a seller who is already a PRP, since 
the sale agreement does not allocate liability between 
PRP's, at least at the time it is entered into. 

AMI invalidated a seller's indemnification of a buyer, 
but in this case the indemnification arose after the buyer 
had taken title to the property and thus had already become 
a PRP, whether or not it was actually involved in the dis
charge of hazardous substances on the property. But it is 
difficult to conclude the AMI can be read so narrowly as 
to permit indemnifications under circumstances where one 
party is simultaneously undertaking PRP status as part of 
the same transaction. Certainly it would be difficult to 
make such a reading in support of an unqualified opinion 
given in connection with the transaction. 

D. An End Run Technique-The Kayser Roth Case 
An alternate route out of this dilemma in some cases is 
suggested by another recent case. United States v. 
Kayser-Roth Corp, 910 F.2d 24 (1st Cir. 1990) (appeal 
pending) is a case addressing the potential liability of a 
corporate parent for CERCLA responsibilities of its wholly 
owned subsidiary. The case holds, consistent with a number 
of other cases, that the parent will be liable if it so concerns 
itself with the operations of the subsidiary as to be itself 
an "operator" of the facilities involved in the discharge or 
potential discharge of hazardous substances. 

What is probably most significant about Kayser is 
what it did not hold. The court states that mere owner
ship and ability to control are insufficient to make the 
parent an "operator" under CERCAL. At a minimum there 
must be "active involvement in the activities of the sub
sidiary." Id. at 27. In this case the parent corporation's 
control was pervasive and included approval of the system 
which used the contaminant spilled at the site. The parent 
was therefore liable for the actions of the subsidiary cor
poration, which had dissolved in 1977. See, generally, 
Aronovsky and Fuller, Liability of Parent Corporations 
for Hazardous Substance Releases Under CERCLA, 24 
U.S.F.L. Rev. 421 (1990); Note, Refining the Scope of 
CERCLA's Corporate Veil-Piercing Remedy, 6 Stand. 
Envtl. L. J. 43 (1986-87). 
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As a consequence of the analysis in Kayser-Roth, it 
would appear to be possible for the purchaser of land from 
a corporate subsidiary to obtain an enforceable CERCLA 
indemnity from the corporate parent so long as that par
ent was not later established to be itself a PRP due to its 
level of involvement in the affairs of the subsidiary. Note, 
however, that Kayser-Roth does not necessarily establish 
that the parent is not "owner" of the facility-the test may 
be different. 

E. Cases Upholding Indemnity Agreements 
For a case holding that indemnification agreements under 
Section 107(e) are enforceable, see Mardan Corp. v. 
C.G.C. Music, Ltd., 804 F.2nd 1454 (9th Cir. 1986). In 
Jones-Hamilton Co. v. Kop-Coat, Inc., 750 F.S. 1022 
(N .D. Cal. 1990), a federal district court noted the AMI 
opinion discussed above, apparently with approval, but 
nevertheless upheld an indemnification agreement on the 
binding Ninth Circuit authority of Mardan. Also see 
Rodenbeck v. Marathon Petroleum Co, 742 F.S. 1448 
(N.D. Ind. 1990) also upholding an indemnification 
arrangement, apparently between PRP's, on the authority 
of Mardan. Finally, see Mobay Corp. v. Allied Signal, 
Inc. 753 F.S. 1237 (D.N.J. 1991) (Mardan rule adopted to 
interpret CERCLA releases; clear and specific language is 
required for such agreements to be valid.) 

II. A General Commentary: 
AMI is an expansive judicial reading of an environmental 
statute to pursue protective goals of federal environmental 
policy. Such judicial behavior has become commonplace in 
the environmental area. Judges perceive their function to 
be to go beyond the often imprecise or careless drafting of 
the Congress and to carry out the public policy that the 
enactment of the involved legislation seems to suggest
rather than to enforce the statutes according to precise 
language or to require punctilious administrative 
practices. 

The concern that real estate practitioners often raise 
with respect to such judicial approaches is that, in the 
final analysis, the courts may tend to retard environmen
tal goals rather than to promote them. This is because our 
overall system of resource allocation is still committed to 
private exchange. The efficiencies of the market place dic
tate the degree to which society can make rational deci
sions about how to manage resources-including the 
resource of a clean environment. 

It may be appropriate, in many cases, for social 
policy to dictate that a particular environmental cost 
ought to be associated with the ownership or exchange of 
land. Because of "externalities," individual transactions 
may not take into account the overall costs and benefits of 
the parties' choices. if the governmental imposition of 
such a cost is predictable and clearly identified, the mar
ket can deal with it, and available resources to bear such 
costs will move in appropriate directions. 

If, however, environmental policy allocates high 
costs in a way that, from the standpoint of the transaction 
maker,is haphazard and unpredictable, the market will 
either fail to allocate resources properly or will 'freeze,~ 
fail to make a desired transaction at all. AMI, obviously, 
blocks market transactions because it blocks allocations of 
risk among parties who may be or become PRP's. 

The practical result of such a market failure could 
be, for instance, the inability of a landowner to invest in 
or market polluted property so as to attract private 
resources to clean up the pollution and restore the 
property to productive use. Consequently, the owner of the 
polluted property, which may itself lack the resources to 
pay government imposed clean-up cots, is also unable to 
find buyers, lender or investors who would be able to pay 
for clean-up and still derive a profit. Public funds 
limited in terms of availa
bility and priority are 
then the only resource 
available to carry out the "It may be appropriate, in 
clean up. 

Efficient markets are many cases, jor social policy 
not the sole answer to 
environmental problems, to dictate that a partiCltlar 
but they can help resolve 
many of them. In some environmental cost ought to 
cases, an appellate decision 
that frus- trates market be associated with the owner-
operations does so simply 
because the court does not ship or exchange oj land." 
take into account the 
impact of its decisions on 
the marketplace. Judges 
may see their choice as either a healthy environment or a 
healthy economy. In fact, this nation wants, and needs, 
both. Judges who interpret federal environmental policy to 
carry out social goals in broad form should so formulate 
their decisions that private transaction makers can ade
quately price and transfer the economic impacts that the 
decisions create. AMI appears to push environmental 
policy forward at the expense of the marketplace and 
without true appreciation of the choice that is being 
made. 

(Portions of this article are based upon reports 
submitted by members of the Decisions Committee oj the 
ABA Section on Real Property, Probate & Trust Law. In 
addition, environmental specialists Bill Denton, Gage & 
Tucker, Kansas City, Cesfjon McFarland, Preston 
Thorgrimson, Seattle, and Leo Motiuk, Shanley & 
Fisher, Morristown, New Jersey-aU commented on drafts 
of this article, but left the author the discretion to make 
his own mistakes.) 
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Attorneys' 
Opinions Committee 

Report of Activities 


by John Blyth, Chairman 
Harter, Secrest & Emery 
Rochester, NY 

At its meeting in Laguna Nigel, the ACREL Opinion Com
mittee debated the merits of a generic qualification to the 
enforceability portion of an opinion against use of a laun
dry list. The debate still continues and was last rehearsed 
during a conference call of Committee Members in Janu
ary, 1991. Karl B. Holtzschue has accurately summarized 
the arguments on both sides and has written a de tailed 
report outlining the merits of each. In addition, he has 
integrated into the debate the thinking of various jurisdic
tions throughout the United States which have considered 
the question. The upshot is a draft statement of policy on 
the subject which will be presented at the Committee 
Meeting in Naples during the April, 1991 meeting there. A 
copy of that draft statement of policy is attached to this 
report and the Committee would welcome comments from 
all interested persons. 

Benet Polikoff and Bob Thompson have also pre
pared a detailed report describing the circumstances under 
which it is appropriate for borrower's counsel to give its 
opinion. As might be suspected, the most controversial 
part of the report concerns the enforceability portion of 
the opinion. There is a substantial number of the ACREL 
Committee which believes that this function is best under
taken by lender's counsel. When this comment was 
reported to the general gathering in New Orleans, it drew 

a clearly articulated "dream on" comment from the 
audience. The subject is by no means dead and Committee 
continues to reflect or dream on the matter, as the case 
may be. 

The Committee has been asked to present a program 
on opinions at the Fall, 1991 meeting and much of its 
energies and efforts are now directed toward that end. In 
addition to the subjects described above, the main focus of 
the Program will be on the necessary d\)e diligence 
required to give an opinion in the first place. This subject 
has been largely ignored by commentators throughout the 
United States, but is the one which gives the practitioner 
the most difficulty. We want to examine different types of 
due diligence required for different portions of the opin
ion, practices within law firms, the advisability of for
mulating a due diligence manual, and the consequences of 
having formulated such a manual should it be discovered. 
It is hoped that a wide ranging exchange of views will 
take place where experienced practitioners will have an 
opportunity of sharing and comparing their experience in 
these difficult areas. 

Finally, we maintain active liaison with many opin
ion committee groups around the United States, and in 
particular, are looking forward to a dialogue with the ABA 
committees on the subject. 
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Report on 
Deliberations 

by Karl B. Holtzsckue 

At the meetings of the Attorney's Opinions Committee on 
March 23 and 24, 1990 in Laguna Nigel, I presented a 
report dated March 16, 1990, analyzing the approaches to 
the "enforceability" portion of the mortgage loan opinion 
taken in the Texas, California, Maryland and New York 
reports, as well as the corporate bar (a copy of that report 
may be obtained from Jill Pace at ACREL). A list of issues 
for consideration was included. After considerable discus
sion, the following resolution was unanimously adopted by 
the Committee: 

"In order to minimize use of a 'laundry list' of 
qualifications, the ACREL Opinion Committee recommends 
use of a generic qualification to opinions on enforceability 
of mortgage loan remedies, waivers and other provisions, 
with additional specific exceptions peculiar to the transac
tion or the law of the jurisdiction." 

As a result of Committee discussions, it was sug
gested that a Statement of Policy be drafted (see below) to 
explain the meaning of the generic exception. The state
ment could then be incorporated by reference by opinion 
givers. 

The corporate bar is proceeding apace to develop 
and adopt an ABA Accord on opinions that will include an 
illustrative opinion. It is scheduled to be considered for 
adoption at the annual ABA meeting in August. It 
expressly does not deal with issues relating to secured 
transactions. The ABA Real Property Section committee 
on opinions, chaired by Bill Dunn, is studying the cor
porate Accord and considering issuing guidance on mort
gage loan opinions, perhaps with a supplemental Accord 
specifically addressing the mortgage loan issues. 

I~ •• the most controversial 

part of the report concerns 

the enforceability portion of 

the opinion." 
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Draft Statement of Policy 
on Mortgage Loan 
Enforceability Opinions 

Attorneys and bar associations across the country have 
been struggling to find an appropriate way to cope with 
the desire of mortgage lenders to obtain some comfort in 
the form of an attorney's opinion letter as to the enforcea
bility of their mortgage loan documents. [Citation to the 
Texas, California, Maryland, New York and District of 
Columbia reports.] 

The traditional approach has been to require the 
borrower's attorney to give an opinion that the loan docu
ments are enforceable [in accordance with their terms]. 
Attorneys for borrowers have rightly been concerned that 
the expenditures of time and money necessary to give a 
full response with respect to each and every term of all 
the loan documents was disproportionate to the benefit 
expected, particularly where the loan documents are pre
pared by the attorneys for the lender. In their attempts to 
address the problem, attorneys for borrowers have added 
qualifications to the enforceability opinion and the lists of 
qualifications ("laundry lists") have been growing. It has 
become increasingly difficult to reach agreement on the 
items that should be included in such a list or on the 
wording of the items. 

1\vo responses have emerged as a proposed solution 
to this problem: (1) the implied "laundry list" and (2) the 
"generic" qualification. The implied laundry list approach 
is set forth in the illustrative opinion in the Maryland 
Report, where a list of thirteen specific qualifications is 
incorporated by reference in every opinion. The generic 
qualification has been adopted in the model opinions in 
the Texas and New York Reports, and found to be accepta
ble by the 1990 California Report Addendum. 

List of Qualifications 
The principal virtue of the implied laundry list approach of 
the Maryland Report is the certainty it provides as to the 
precise nature and scope of the qualifications. The lender 
has clear warning of the matters not covered by the opinion 
(because the state of the law on their enforceability is 
uncertain or for other reasons). Its principal defects are that 
the list may not be comprehensive in all cases and the exact 
wording of each qualification may be subject to debate. As 

the Maryland Report also includes a list of items covered by 
the equitable principles qualification, there is also room for 
debate whether some particular items should be in the 
equitable principles list or in the general qualification list. 
As the 1990 California Report Addendum puts it: "Listing 
all concepts that may limit or affect the enforcement of con
tracts generally is unnecessary and counter-productive... As 
lawyers search for more uniformity and simplicity in the 
opinion issuing process, the laundry list approach appears 
to be increasingly disfavored." 

Generic Qualification 
The generic qualification is a substitute for the laundry list 
approach. It attempts to warn the lender that certain provi
sions may not be enforceable in accordance with their 
terms, but it also attempts to give comfort to the lender that 
there will be a practical realization of the principal benefits 
afforded by the loan documents (the "bad news" followed 
by the "good news"). The virtues and defects of this 
approach are essentially the opposite of those of the implied 
laundry list approach. The generic approach is comprehen
sive, avoiding argument over the precise number of qualifi
cations covered and the wording of each, but it does not 
give certainty or specifics to the lender. The generic 
qualification should be supplemented in appropriate 
cases with specific exceptions peculiar to the transaction 
or to the law governing the transaction. 

Wording of Generic Qualification 
The wording of the generic qualification has varied 
slightly from report to report. The following discussion is 
offered to promote more uniformity in the wording used 
and a common understanding of the terms. 

Exception to Enforceability. The general qualifica
tion should be taken as an exception to the enforceability 
opinion, in addition to the standard exceptions for 
bankruptcy and equitable principles. The "good news" of 
the generic qualification should not apply to those stan
dard exceptions; it should not override them. 

Applicable to All Provisions The subject of the 
generic qualification sentence should be all the provisions 
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of the loan document, not just remedies and waivers, to 
avoid argument as to whether a particular provision is a 
remedy or waiver. An acceptable variation would be to 
refer to "remedies, waivers and other provisions," to reach 
the same result but give emphasis to the focus of concern. 

Not Invalid as a Whole The lender should be given 
general comfort that the possible unenforceability referred 
to in the generic qualification will not render the loan 
documents invalid as a whole. See Cal Report p. 1164. 
This is intended to assure the lender that, subject to the Illustrative Generic Qualification. 
bankruptcy and equitable principles qualifications, a con The following formulation of the generic 
tract has been formed and can be enforced in some man qualification illustrates the foregoing principles: 
ner, even if not every word of the loan documents may be 
enforceable exactly as written. 

Realization of Benefits. The lender should also be 
given the general comfort that the possible unenforceabil
ity of certain provisions will not substantially interfere 
with a realization by the lender of the principal benefits 
and/or security provided by the loan documents. The 
assurance of realization of benefits should be qualified in 
some way, because not all of the benefits may be available 
as written. The traditional qualification has been to insert 
the word "practical" before "realization." It is not clear, 
however, just what "practical" means. See Cal. Report p. 

"The foregoing opinion as to enforceability of 
the Loan Documents is also subject to the 
qualification that certain remedies, waivers and 
other provisions of the Loan Documents may 
not be enforceable exactly as written, but such 
enforceability will not render the Loan Docu
ments invalid as a whole or substantially inter
fere with substantial realization of the principal 
benefits and/or security provided by the Loan 
Documents (except for the economic conse
quences of procedural or other delay)." 

1164. A better word might be "substantial." Because of its Incorporation by Reference. 
long usage, we do not object to "practical," but believe it If the foregoing or an essentially similar formu
should be understood to do no more than qualify "realiza lation of the generic qualification is used, this 
tion" in the same manner as "substantial" would. In any Statement of Policy may be incorporated by 
event, "benefits" should always be qualified with "prin reference as an aid in interpreting the meaning 
cipal," to convey the sense that not all the benefits appar of the qualification. 
ently afforded by the loan documents will be enforceable. 
When "benefits" is so qualified, the qualifier before 
"realization" is not absolutely necessary to convey the 
concern. "Intended" should not be used after "benefits", 
because it is unnecessary and raises questions as to whose 
intent and how that should be determined. See Cal. 
Report p. 1167. 

Economic Consequences of Procedural Delay. 
It is also proper to take an exception for the economic 
consequences of procedural delay. See Texas Report p. 23. 
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A Short History 
of the Uniform Real 

Property Acts 
by Norman Geis 

Greenberger, Krauss & Jacobs 
Chicago, Illinois 

Te I.egaey of the Commo. Law 
One of the great legacies of the English common law of 
real property was its simple precept that the law should 
be common throughout the land. This notion, so natural 
for England in the eighteenth century, did not cross the 
Atlantic with the rest of the common law. The colonists 
saw no particular reason why the powers reserved to the 
states under the new Constitution should be exercised in a 
uniform manner. To the thirteen independent states, local 
control of land law was a defining characteristic of their 
sovereignity. 

In 1891 the National Conference of Commissioners 
on Uniform State Laws began the great enterprise of 
restoring the unity of the common law that had been lost 
in the formation of the federal system. Yet now, in this 
centennial year of the National Conference, unification of 
the diverse state laws that pervade the law of real 
property has still not been accomplished and remains an 
elusive goal. 

The Movement to Codification 
Following are the uniform and model acts affecting the 
law of real property drafted during the last decade by the 
National Conference. 

Uniform Condominium Act (1980) 
Uniform Planned Community Act (1980) 
Uniform Common Interest Ownership Act (1982) 
Uniform Land Security Interest Act (1985) 
Uniform Construction Lien Act (1987) 
Uniform Marketable Title Act (1990) 
Model Real Estate Cooperative Act (1981) 
Model Real Estate Time Share Act (1982) 

These eight acts have been designated as the 
Uniform Real Property Acts (the "Acts") because their 
collective purpose is to assist state legislatures in their 
efforts to modernize the law of real property on a uniform 
basis. The ABA Section of Real Property Probate and 
'Irust Law, and in some instances the College, collaborated 
with the Conference in the preparation of the Acts. A 
copy of any Act can be obtained by writing to the National 
Conference at 676 St. Clair Street, Suite 1700, Chicago, IL 
60611. In addition, a pamphlet compilation of all the Acts 
is in the planning stages at West Publishing Company and 
may be available for purchase before the end of the year. 

The Joint Editorial Board 
Oversight responsibility for the Acts is vested in the 
Joint Editorial Board for the Uniform Real Property 
Acts, the present members of which are: 

Conference Representatives 

Harold E. Read, Jr., CT, Co-Chair 

Marion W. Benfield, Jr., NC 

Henry M. Kittleson, FL 

Carl H. Lisman, VT 


American Bar Association Representatives: 

John P. 'Irevaskis, Jr., PA, Co-Chair 

Marvin Garfinkel, PA 

James M. Pedowitz, NY 

Robert Zinman, NY 


American College of Real Estate Lawyers 

Representative 


Norman Geis, IL 


Special Consultant 

William R. Breetz, Jr., CT 


Educational Director 
Alicia V. Pond, IL 

An important task recently undertaken by the Joint 
Editorial Board is the preparation of model forms adapted 
to the provisions of the Acts. The first such form has 
already been prepared, and consists of a short-form model 
condominium declaration that satisfies all of the require
ments of the Uniform Common Interest Ownership Act and 
of the Uniform Condominium Act. 

The Fate of the Uniform Land Transactions Act 
The work of the National Conference on the Acts started 
in early 1970 with the appointment of a special drafting 
committee to prepare a Uniform Land Transactions Act 
("ULTA") aimed at modernizing and unifying the law of 
real property on a comprehensive basis in much the same 
way as was accomplished by the Uniform Commercial 
Code for the law of commercial transactions. A brief 
history of ULTA and of its evolution, updating and 
segmentation into the eight free-standing Uniform Real 
Property Acts, is contained in the Prefatory Note to the 
Uniform Land Security Interest Act. Although ULTA 
received much favorable editorial comment, not a single 
state had enacted it in the decade following its promUlga
tion. The National Conference therefore determined in 
1990 that ULTA had been sufficiently superseded by the 
several Uniform Real Property Acts to warrant its official 
withdrawal as a uniform Act. 

The lesson of ULTA is that there are important 
differences between commercial law and land law that 
make land law uniformity especially difficult to achieve. 
First, the law of real property is widely regarded as uni
quely local and single-state oriented, so that the need for 
uniformity among the states is often not immediately 
apparent. Second, the main body of real property law has, 
over the years, become subdivided into so many separate 
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areas of practice that each branch of that law is now 
served by special constituencies who need to be satisfied 
that reform will not adversely affect their unique 
interests. Finally, land law is i,nherently resistant to 
change because of its complexity and ancient historical 
roots. These factors, taken in combination, indicate that 
in order to have a reasonable chance of success, real 
estate law reform must be promulgated to the states on a 
subject-by-subject basis as contemplated by the Acts, 
rather than on an amalgamated basis as contemplated by 
the Uniform Commercial Code and by ULTA. 

The Need for Land Law Reform 
Notwithstanding these special obstacles to land law 
reform, there is an urgent and pressing need for such 
reform. More than any other area of the law, the law of 
real property is pervaded by archaic rules that have long 
ceased to have any rational basis. This is especially true of 
the diverse lending laws throughout the country that dis
courage capital furmation and standardization of practices. 
A good example is the persistence of state usury laws in 
the face of federal law which now invalidates usury 
restrictions when they are applied to residential first 
mortgages. A substantial majority of the states have 
declined to override federal preemption of these restric
tions. Unbelievably, many of the same states still enforce 
such usury restrictions on nonpreempted loans. So in 
those states we now witness the anachronism of lenders 
who must struggle to comply with usury laws restricting 
mortgage rates charged to their major corporate 
borrowers, while at the same time the rates they can 
charge on home mortgages to widows and orphans is 
limited only by the free market and by what the traffic 
will bear. 

The Federal National Mortgage Association and the 
Federal Home Loan Mortgage Corporation, the primary 
players in the secondary mortgage market, have done 
much through market pressures to standardize residential 
loan transactions and to minimize the impact of archaic 
state laws. Unfortunately, there has been no corresponding 
impetus for commercial transactions. Thus, the old rule 
against "clogging the equity of redemption" still casts a 
long shadow on the validity of convertible mortgages and 
other hybrid debt/equity instruments that have become 
indispensable in allocating transaction risks between 
lenders and commercial borrowers. The clogging rule 
persists even though in forty-five states equity participa
tions in residential mortgage loans have been expressly 
validated by preemptive federal law. So, again, as in the 
case of usury, state law has created a paradox that 
requires compliance with the clogging rule in large com
mercial transactions, while at the same time federal law 
gives lenders free reign to disregard the clogging rule 
when they structure equity participations in home mort
gages for the general public. 

The Quest for a Unified Land Law 
These are just two examples of the archaic rules that still 
clutter the law of real property and these examples could 
be multiplied indefinitely. But the case for the Uniform 
Real Property Acts does not entirely depend on the exis
tence of archaic rules or the uneven quality of some state 
legislation, or even upon the need for guidelines to expe
dite and simplify the growing volume of multistate land 
transactions. The deeper reason for a unified law of real 
property is the need for maximum clarity and certainty in 
this particular branch of the law. This need cannot be 
filled without a unifying vision, as exemplified by the 
collective Acts, to tell state legislatures where the law 
of real property on a national basis should be heading in 
the coming decades. 

The complexity of the law in each of the areas 
covered by the Acts is daunting, and even comprehensive 
legislation cannot deal with all of the problems or fully 
displace the common law that for centuries has illumi
nated the landscape and guided the development of the 
land law. What can be expected is only that the Uniform 
Real Property Acts will furnish the initial thrust for 
coherence and uniformity that has been lacking for so 
long, and that over a sufficient period of tine, these Acts, 
together with amendments based on experience with therr 
and new Acts that Inay in the future be admitted into the 
canon of uniform land legislation, in the end will accom
plish for land law what the Uniform Commercial Code has 
already accomplished so well for commercial law. 

The Role of the College 
It remains to be asked what the role of the College should 
be in the promulgation of the Acts. One of the charter 
purposes of the College is to "seek to reform and improve 
real estate law and practice." In keeping with this 
purpose, the Board of Governors has selected for the Col
lege as a pilot law reform project the promulgation of one 
particular Act, the Uniform Land Security Interest Act 
("ULSIA"), aimed at a comprehensive modernization of 
the law of real estate mortgage security. 

At the 1989 mid-year meeting of the College in 
Thcson, the Board instructed the Uniform Real Property 
Acts Committee to lead and coordinate the ULSIA effort. 
Of necessity the Committee has been relying on the efforts 
of individual College members to take up the torch for 
ULSIA in their own states. The Committee has no 
illusions as to the time and effort that will be required to 
accomplish its monumental task. But if the job looks too 
overwhelming, members should consider the advice of 
Samuel Johnson when he said, "Nothing will ever be 
attempted if all possible objections must first be 
overcome," 
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Partnership and 
Taxation Committee 

Activity 
by Leu'is R. Kosler, Chair 

Carro, Spar/bock, Kasler & CuijJu 
Nel( York, Nell' York 

The practice of Partne"hip Law has grown like 
Topsy and the Partnership and Taxation Committee, an 
outgrowth of the Taxation Committee, took on its broader 
role two years ago. Sophisticated statutes such as the 
Delaware and California Limited Partnership Acts, both 
having their genesis in provisions of the eniform Limited 
Partnership Act of 1976 and 1985 Amendments thereto 
("ReLPA'), have become law in over 40 states. These sta
tutes reflect the sophistication in partnership practice that 
created a need for statutory governance and merger provi
sions for limited partnerships akin to those found in cor
porate statutes. 

The fourteen members of the Committee share infor
mation on partnership cases reported in the bankruptcy 
courts and in State and Federal non-bankruptcy litigation. 
Noteworthy income tax decisions and legislation concern
ing partnership substantive law and taxation are also con
sidered by the Committee. 

The principal Committee project at this time con
cerns the National Conference of Commissioners on Uni
form Laws Drafting Committee project for revision of the 
l:niform Partnership Act ("UPA') which has not been 
revised since its adoption in 1914. The State of Georgia 
has adopted a modern version of .the ePA and a number of 
provisions of the draft UPA revision being circulated by 
the Drafting Committee incorporate provisions of the 
Georgia general partnership statue. 

Ron Wilcomes, Vice-Cilair of the Partnership and 
Taxation Committee, has been very active as ACREL's liai
son with those drafting the UPA revision, Ron has shared 
with the Committee the views on various issues that have 
developed by those participating in drafting the model law. 
You may be interested to learn that the draft UPA revision 
provides for filing of a partnership certificate setting forth 
some basic information concerning the partnership and 
particulars with respect to authority to act on behalf of 
the partnership. However there is an active on-going 
debate as to whether the certificate should be binding on 
those who do not have actual knowledge of its contents, 
for example, limiting the right of a partner to execute cer
tain documents. 

The wording of the draft ePA revision as to whether 
to continue the concept of partnership "dissolution" upon 
certain events has been in a see-saw mode with strong 
views expressed as to whether death, insanity, or 

bankruptcy of a general partner should cause dissolution. 
The question of whether the general partnership should 
be only charged with actual knowledge of a partner con
cerning a fact or whether a reasonable care standard 
should apply has also been an issue, Whether or not the 
partnership agreement can relieve a partner of all 
fiduciary obligations by so stating or whether certain obli
gations exist in the relationship that cannot be varied by 
statute is a subject covered by the draft. 

As comments on the various drafts of the CPA revi
sions are received from members of the Committee and 
reviewed by Ron and myself, they form the basis of infor
mal comment by ACREL through the liaison relationship 
with those responsible for the drafting. Those of you who 
may wish copies of the most current draft of the UPA may 
request Jill Pace to provide a copy. 

If you litigate in the partnership area, you may be 
interested in the Supreme Court's diversity of citizenship 
decision in ARKOMA. That decision held that the jurisdic
tional diversity test must be met even at the limited part
ner level so that unless diversity exists as between all the 
partners and the other parties to the suit, Federal jurisdic
tion will not lie, 

We have also reviewed recent bankruptcy court deci
sions concerning State limited partnership Acts that 
require (under the 1916 version of the Act) dissolution 
upon the death, incapacity or bankruptcy of a general 
partner (and in the case of a limited partnership formed 
under a version of the RULPA, require dissolution unless 
there is a provision in the partnership agreement to the 
contrary or all of the remaining partners elect to continue 
the partnership). These decisions conclude that the state 
law partnership provision will not be enforceable and will 
not require a dissolution in the case of either a Chapter 
11 reorganization 01' a chapter 7 liquidation proceeding, 
There are cases that reach a contrary conclusion. 

As was noted in the Chair's Committee Report at 
the last annual meeting, a Bankruptcy Court's decision 
(Priestly) permitting assignment of the interest of a 
bankrupt partner as to cash flow and other financial 
aspects of a syndicated limited partnership was no sur
prise. However, the Court's conclusion that it had no part
ner in the place of the bankrupt partner was a welcome 
confirmation of state law. 

In the Cardinal Industries decision, a Bankruptcy 
Court held that where the main business of a debtor
general partner was being a general partner in a substan
tial number of real estate limited partnerships, the limited 
partners could not enforce their buy-out rights set forth in 
the partnership agreement. The decision was based on the 
concept that buying out the debtor-general partner's con
trol rights would preclude the debtor-partner from having 
the ability to reorganize through realizing the financial 
benefits of its main business, I.e., being a general partner. 

Ron Wile-omes and I invite each of you to join us in 
sharing partnership and tax law knowledge with the Com
mittee and with members of the College. 
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concept is embodied in an "amount ... ofuee Article 3 Revised interest ... described in the instrument in any 

by John Goode 
LIlIi'yen Title Insurance Corporation 

Richmoud, Vir,gillia 

In the .'une 1988 i",ue of the New,let!". 1 di,,,"ssed 
some of the problems presented by the "sum certain" 
requirement for negotiability contained in Section 3-104 of 
the Uniform Commercial Code. Readers may recall that 
the definition was crucial to a 1987 decision of the 
Supreme Court of Virginia in Taylor v. Roeder, 360 S.E. 
2d 191. The Court relied on the definition to uphold the 
satisfaction of an indebtedness secured by a deed of trust 
securing what was determined to be a non-negotiable 
variable rate mortgage note when payment was made to 
the assignor and not to the assignee. The article pointed 
out that Tennessee and Virginia had amended Section 
3-106, Virginia's amendment being an apparent legislative 
rebuff to the Court's decision. The Virginia amendment is 
specifically aimed at a rate of interest "readily ascertaina
ble by reference in the instrument to a published statute, 
regulation, rule of court, generally accepted commercial 
or financial index, compendium of interl:'l>t rates, or 
announced or established rate of a named financial insti
tution." According to the 1990 supplement to Volume 2 of 
Uniform Laws Annotated similar provisions have been 
enacted in eleven other states!. 

The issue has been addressed in a slightly different 
manner in the 1990 amendment to Article 3 of the UCC 
which has just been published by the American Law Insti
tute and the National Conference of Commissioners on 
Uniform State Laws. Subsection (a) of revised Section 
3-104 states that" ' ... negotiable instrument' means an 
unconditional promise or order to pay a fixed amount of 
money, with or without interest or other charges described 
in the promise or order ... " "Interest" is governed by 
Section 3-112 of the revision, paragraph (b) of which pro
vides '[i]nterest may be stated in an instrument as fixed or 
variable amount of money or it may be expressed as a 
fixed or variable rate or rates. The amount or rate of 
interest may be stated or described in the instrument in 
any manner and may require reference to information not 
contained in the instrument. If an instrument provides for 
interest, but the amount of interest payable cannot be 
ascertained from the description, interest is payable at the 
judgment rate in effect at the place of payment of the 
instrument and at the time interest first accrues". The 
Official Comment to this Section is quoted in the 
footnote2

. 

There would seem to be little question that the new 
VCC language should validate (or preserve) the negotiabil
ity of a variable rate note. It is less clear whether the new 
language properly addresses such situations as shared 
appreeiation interest, although it can be argued that this 

manner ... with reference to information not contained in 
the instrument." On the other hand, an argument can be 
made that provision for a stated share of appreciated value 
is not "an amount ...described in the instrument" with the 
result that only the judgment rate is collectible. It is 
unfortunate that the Official Comment does not shed fur
ther light on this issue. 

I 
Arizoua, CalijOl'1Iia. /(111'11, Jlfi.~,~issippi, lliiss()uri, lYe/'odll, Ne/l' till'k, 

l,,'ortli Dakota, Oregon. Washingto/l (lnd West Virginia 

J 
"1. Under Section g104(a) the requirement (if II :fi.red amount' 

applies onl.1J to principal. The amount of interest payable is tliat 

described in the iustrllment. If the description (If interest ill the 

instmrnent does not allou' for the amount (if interest to be ascertailied. 

interest i~ payable at thejudgmellt rate. Hence, if IIU instrument calis 

f01' interest. the amount ilf interest will allmlls be determinable. If a 

variable rate of interest is prescribed, the amount qf interest is ascer

tainable by r~ference to the fonnula 01' index prescribed or referred to 

in the instrument, The last sentence of subsection (b) replaces sub

section (d) of fanner Section 8-118," 

"2. The purpose (if subsection (b) is to clarify the meaning of 

'i1lterest' in the introductory cilluse of Section 3-104(((). It is not 

intended ta validate (I provision for interest in al1 instrurne1lt if that 

provision violates other laU'." 
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Common Interest 
Community Committee 

by Carl Umw/I 
Lisman & Lisman 

Burling/on, Hmllollt 

Am"" 20 perren' of Amen,ans reside in common 
interest communities. It is now unusual for new subdivi
sions not to incorporate the benefits of shared amenities 
and mandate association membership for lot owners. The 
condominium form of ownership is generally accepted. 
Cooperative housing has been in the forefront of afforda
ble housing innovations. The College's Common Interest 
Ownership Committee continues to exercise a leadership 
role in development of the law. 

Its most visible project will be the sponsorship of 
the Saturday morning program in Naples dealing with cre
ation and operation of associations in troubled times. 

Courts have been unable to categorize the standards 
by which association actions should be measured . Some 
have concluded that the association performs substantially 
similar functions to a municipality and have limited 
associations by analogy to the "state action" doctrine. 
Others have argued that the association's powers are by 
private arrangement, limited only by standards of fairness 
and equal treatment. Recognizing the need to forge a con
sensus, the Committee has sponsored an article for publi
cation in a scholarly law review. The article will 
recommend courts adopt a new standard to judge associa
tion decision-making. It is expected that the article will 
be available for publication before the end of the year. 

The Committee continues to monitor developments 
in the law throughout the country, having the Uniform 
Acts in mind. 

Finally, the Committee is participating in the draft
ing of the Restatement of Servitudes. This project is criti
cal to the continuing reliance on private arrangements to 
govern real estate and business aspects of common interest 
communities. 

New York Enacts 

Revised Limited 

Partnership Act 


Err"ti" Aprtl1, 1991, New Yock h" enacted 'he 
most comprehensive revision of its limited partnership law 
since 1922. Based principally on the Revised Uniform 
Limited Partnership Act now adopted in some form by 
more than 40 states, the new statute simplifies a series of 
safe harbors so that limited partners may more fully par
ticipate in partnership affairs without risking the loss of 
their limited liability and clarifies provisions relating to 
finance. However, the new law continues the current 
unusual statutory requirement of newspaper publication 
weekly for six successive weeks in two newspapers for 
partnerships formed in Kew York, and extends this 
requirement to foreign limited partnerships seeking to do 
business in the State. Owning Kew York real estate proba
bly requires qualification to do business. Limited partner
ships formed on or after the effective date of the new law 
will be governed by its provisions. Those formed previ
ously will continue to be governed by existing law, unless 
they elect to be covered by the new statute. 
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